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Re: Notice of Ex Parte Presentation; CG Docket No. 02-278

Dear Ms. Dortch:

On June 10, 2015, Martha Duggan, Senior Principal, Regulatory Affairs for the National
Rural Electric Cooperative Association (“NRECA”) and Tracy Marshall, Partner, Keller and
Heckman LLP and counsel to NRECA, met with Nicholas Degani, Legal Advisor, Office of
Commissioner Pai. The purpose of the meeting was to discuss Federal Communications
Commission (“FCC” or “Commission”) Chairman Wheeler’s proposal to address pending
petitions seeking clarity on the Commission’s enforcement of the Telephone Consumer
Protection Act (“TCPA”), as reflected in the Fact Sheet circulated on May 27, 2015,1 as well as
comments filed by NRECA in support of a Petition for Expedited Declaratory Ruling filed by
the American Gas Association and Edison Electric Institute (the “AGA/EEI Petition”) and a
Petition for Declaratory Ruling filed by the Consumer Bankers Association (the “CBA Petition”)
in the above-referenced proceeding.2

1 Wheeler Proposal to Protect and Empower Consumers Against Unwanted Robocalls, Texts to Wireless Phones,
Fact Sheet (May 27, 2015).

2 Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991; Petition for Expedited
Declaratory Ruling of the American Gas Association and Edison Electric Institute, CG Docket No. 02-278 (Feb. 12,
2015); Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991; Petition for
Declaratory Ruling of the Consumer Bankers Association, CG Docket No. 02-278 (Sept. 19, 2014).
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At the outset, NRECA explained that its members include more than 900 rural electric
cooperatives located in 47 states, covering 75% of the nation’s land mass and serving 12% of the
U.S. population. NRECA also explained the unique non-profit member-owned business
structure of rural electric cooperatives, and how cooperatives are closely regulated by their
member-owners. NRECA further pointed out that the average per capita income of cooperative
members is approximately 21% below the national average.

NRECA described how electric cooperatives are creating innovative financing tools to
help their members improve efficiency of their electric use for their homes, farms and business.
Specifically, NRECA described prepayment programs used by many electric cooperatives that
allow customers to pay ahead for electricity. Approximately 135 rural electric cooperatives
currently offer prepayment programs. When a customer’s balance gets low, it is necessary to
communicate that to the customer. That communication may be performed using interactive
voice response, email, website, a text message or an in-home display. The prepayment program
is beneficial to customers, as it allows them to avoid large deposits for service, provides
education as to how and when they use electricity, and serves as an additional notification that
payment is owed so that action can be taken to avoid possible disconnection. The programs have
been enthusiastically recommended by participants (96% very likely or somewhat likely to
recommend prepayment), and participants manage their energy more efficiently, resulting in
consumer savings. Cooperatives also benefit from the programs, as they can collect past debt in
a convenient and customer-acceptable way, and it serves as a mechanism to avoid new debt, and
increases overall customer satisfaction. NRECA provided Mr. Degani with a handout that
describes electric cooperative prepayment programs in more detail, a copy of which is enclosed.

The participants discussed instances where NRECA member cooperatives have made
prepayment program calls to a wireless number associated with a member-owner that was
reassigned to a different subscriber without the caller’s knowledge. Some NRECA members
have been the target of TCPA litigation on account of such calls to numbers that were
reassigned, despite that the caller had prior consent from the original subscriber. Accordingly, in
its Comments on the CBA Petition, NRECA urged the Commission to (1) declare that the “called
party” for purposes of the TCPA and FCC Rules refers to the intended recipient, not a new
subscriber of a number that has been reassigned, and/or (2) provide an exception for calls to
reassigned numbers where the caller obtained prior consent, but the number was reassigned
without the caller’s knowledge.3 In either event, NRECA acknowledged that the caller should be
required to update its records and cease calls to the reassigned wireless number within a
reasonable time period after being informed that the number was reassigned.

3 Comments of the National Rural Electric Cooperative Association, Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991; Petition for Declaratory Ruling of the Consumer Bankers Association,
CG Docket No. 02-278 (Nov. 17, 2014).
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The participants discussed the practical implications of the Chairman’s proposal that, if a
phone number has been reassigned, callers must stop robocalls to which the previous subscriber
consented after one call. Such a standard must be implemented in a way that allows the caller to
know if a number has been reassigned. If no one answers a call, it is impossible for the caller to
determine whether the number has been reassigned. It is also not clear how the proposal would
apply to text messaging, since recipients of text messages often do not respond to them. While a
database of wireless numbers may be available, there is no guarantee that every reassigned
number appears in the database. Without clarification, NRECA member coops may be forced to
discontinue important informational calls and alerts after one call or else potentially face legal
liability, despite having obtained prior consent from the previous subscriber. This cannot be the
result that Congress intended when enacting the TCPA, and consumer-friendly communications
services should be encouraged, not discouraged.

The Fact Sheet also suggests some limited exceptions to the prior consent requirement for
prerecorded voice and/or autodialed calls and texts. The participants discussed NRECA’s
comments on the AGA/EEI Petition, wherein it urged the Commission to declare that providing
a number, in particular a wireless number, to an energy utility constitutes prior express consent
to receive non-telemarketing, informational calls and texts at such number that relate to the
customer’s utility service.4 Such calls and texts from NRECA members relay important
information about planned and unplanned outages, service interruptions and restoration,
prepayment programs, account balances, and demand response or energy-efficiency initiatives.
Some of these communications may not fall within the “emergency purposes” exception to the
TCPA prior express consent requirement, but are nevertheless critical to providing safe,
affordable, efficient, and reliable service and meeting the coops’ obligations to the communities
they serve. These are normal, expected, and desired business communications that Congress
contemplated should not be restricted by the TCPA. Without clarification from the Commission,
the threat of lawsuits arising out of an electric cooperative’s alleged failure to obtain prior
express consent decreases the ability of coops to effectively serve their customers and provide
them with important, time-sensitive, service-related information that they need and want.

4 Comments of the National Rural Electric Cooperative Association, Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991; Petition for Expedited Declaratory Ruling of the American Gas
Association and Edison Electric Institute, CG Docket No. 02-278 (March 26, 2015).



KELLER AND HECKMAN LLP
Ms. Marlene H. Dortch
June 10, 2015
Page 4

This document was delivered electronically.

This notice is being electronically in the above-referenced docket, pursuant to Section
1.1206(b)(2) of the Commission’s rules. Please contact me with any questions.

Respectfully submitted,

/s/ Tracy P. Marshall

Tracy P. Marshall
Counsel to NRECA

Enclosure

cc: Nicholas Degani






























